2009 W 26

SUPREME COURT OF W SCONSI N

Case No. :

1992AP3208- D

CowPLETE TI TLE:

In the Matter of Disciplinary Proceedi ngs
Agai nst David V. Jennings Ill, Attorney at Law

Board of Attorneys Professional Responsibility
n/k/a Ofice of Lawer Regul ation,
Conpl ai nant - Respondent ,
V.
David V. Jennings |11,
Respondent - Appel | ant .

DI SCI PLI NARY PROCEEDI NGS AGAI NST JENNI NGS

OPI NI ON FiI LED:

SUBM TTED ON BRI EFS:

ORAL ARGUMENT:

March 24, 2009

January 7, 2009

SOURCE OF APPEAL:
COURT:
COUNTY:
JUDGE:

JUSTI CES:
CONCURRED:
DI SSENTED:

NOT PARTI Cl PATI NG:

ATTORNEYS:

For the respondent-appellant there were briefs by David V.

Jennings 111,
Jennings |I1.

pro se, Cedarburg, and oral argunment by David V.

For the conpl ai nant-respondent there was a brief by Keith
L. Sellen and Ofice of Lawer Regulation, Mdison, and oral
argunment by Keith L. Sellen.



2009 W 26
NOT| CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 1992AP3208-D

STATE OF W SCONSI N ) I N SUPREME COURT

In the Matter of Disciplinary Proceedi ngs

Agai nst David V. Jennings Ill, Attorney at Law
Board of At t or neys Prof essi ona! Responsibility FI LED
n/k/a Ofice of Lawer Regul ati on,
Conpl ai nant - Respondent , MAR 24, 2009
V. David R Schanker

Clerk of Supreme Court
David V. Jennings |11,

Respondent - Appel | ant .

ATTORNEY rei nst at ement proceedi ng. Rei nst at enent deni ed.

11 PER CURI AM David V. Jennings |Il has appealed a
referee's report recommending the denial of Attorney Jennings'
petition for reinstatement of his license to practice law in
W sconsi n. W adopt the referee's report and conclude that
Attorney Jennings has failed to denonstrate by clear,
satisfactory, and convincing evidence that he has the noral
character to practice law in Wsconsin; that his resunption of
the practice of law wil| not be detrinental to the

adm nistration of justice or subversive of the public interest;
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and that his conduct since revocation has been exenplary and
above reproach, that he has a proper understanding of and
attitude toward the standards that are inposed upon nenbers of
the bar and will act in conformty with the standards, and that
he can safely be recomended as a person fit to be consulted by
others and to represent them and otherwise act in matters of
trust and confidence and in general to aid in the admnistration
of justice as a nenber of the bar and as an officer of the
courts. As a result, we deny Attorney Jennings' petition for
reinstatenent and direct him to pay the <costs of this
rei nst at enent proceedi ng.

12 Attorney Jennings was admtted to practice law in
Wsconsin in 1975. In May 1986 he was appointed to represent
M | waukee Cheese and Sheboygan Sausage in chapter 11 bankruptcy
pr oceedi ngs. Between January 1989 and July 1992 Attorney
Jenni ngs enbezzled approxi mately $550,000 from M| waukee Cheese
and Sheboygan Sausage bank accounts. He used the noney for his
lifestyle expenses. At the tine, Attorney Jennings was a nenber
of the law firm of Godfrey, Braun & Hayes in Ozaukee County.

13 At the same time he was enbezzling funds from
M | waukee Cheese and Sheboygan Sausage, Attorney Jennings was
al so enbezzling funds from his nmother's living trust, of which
he was the trustee. He enbezzled between $85,000 and $100, 000
fromthe trust.

14 On  Decenber 5, 1992, Attorney Jennings filed a
petition for voluntary revocation of his l|license to practice
I aw. In his petition, Attorney Jennings acknow edged that he
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could not successfully defend against allegations that he
converted $550,000 from M I waukee Cheese and Sheboygan Sausage.
This court revoked Attorney Jennings' law license in January

1993. In re Disciplinary Proceedings Against Jennings, 172

Ws. 2d 638, 493 N.W2d 375 (1993).

15 In August of 1993, Attorney Jennings pled guilty and
was convicted in U S District Court for the Eastern District of
W sconsin on tw counts of enbezzlenent and two counts of making
false entries in bankruptcy estates. He was sentenced to 27
months in prison followed by three years of supervised rel ease.
He was al so ordered to nmke restitution payments of $590,200 in
i nstal |l ment paynents established by the probation office.

16 In 1998 the federal court revoked Attorney Jennings'
probation due to his failure to make court-ordered restitution
paynents. He spent five days in jail and his probation term was
extended for an additional 35 nonths.

17 After the discovery of his enbezzlenent, Attorney
Jennings granted a nortgage on property he owned wth his wfe
in favor of his parents. The nortgage favored Attorney
Jenni ngs' parents over other victins of his enbezzlenment and
resulted in his parents receiving 43 cents on each dollar of
debt while his fornmer law firm its insurance carrier, and
Devel opment Specialists, Inc. (DSI), received 28 cents on the
dol | ar.

18 Followi ng the revocation of his license but prior to
his crimnal conviction, Attorney Jennings' wfe filed a
petition to conpel support and maintenance but did not seek a
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divorce or legal separation. In My 1993 the circuit court
ordered Attorney Jennings to pay his wife $1,000 in naintenance
and $510 in child support. Menbers of his Jlaw firm
unsuccessfully sought to intervene in the action, as did
M | waukee Cheese, Sheboygan Sausage, and DSl .

19 Wiile Attorney Jennings was incarcerated from 1993
t hrough 1995, substantial arrearages of approximtely $10,000
accrued in his support and maintenance paynents. After he was
rel eased from prison, he began to nmake paynents on the anmounts
due. He and his wfe entered into a stipulation that
reinstituted support paynents that were slightly in excess of
the 17 percent required under Wsconsin law for one child.
These support paynents served to shield nore of Attorney
Jennings' inconme from his creditors when he was released from
prison since he had to nmake paynents toward his current support
and mai ntenance obligations as well as the arrearages that
accrued during his incarceration.

110 The bulk of restitution to MIwaukee Cheese and
Sheboygan Sausage has been paid by Attorney Jennings' fornmer |aw
firm the firms malpractice insurance carrier, and DSI, a
conpany that engages in restructuring, consulting, insolvency
wor kouts, and the provision of fiduciary services to bankruptcy
courts. M | waukee Cheese and Sheboygan Sausage commenced an
adversary proceeding in bankruptcy court against Attorney
Jennings, his fornmer law firm and each of its partners. DSl
and Attorney Jennings' wife were subsequently added as third-
party defendants. Attorney Jennings was ordered to pay $39, 760
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to the Enployee Stock Omnership Trust of M| waukee Cheese. As

of March 2008 he still owed $10, 310. Attorney Jennings
rei moursed his fornmer firm $152,520 and still owes it $397, 680
plus interest. O the funds he borrowed and enbezzled from his

not her, Attorney Jennings paid back approximately $46, 000.

111 In May 2005 Attorney Jennings was cited for operating
whil e under the influence of alcohol, first offense, in Ozaukee
County. He entered a no contest plea. In April 2006 his
driver's license was suspended due to his failure to pay the
forfeiture assessed as a result of the ON conviction.

12 On Cctober 6, 1999, Attorney Jennings filed a petition
for reinstatenent of his law |icense. After an investigation
conducted by the Board of Attorneys Professional Responsibility
(BAPR), the predecessor to the OLR, and after a public hearing,
Attorney Jennings asked to withdraw his petition. This court
granted the request. On Novenber 12, 2007, Attorney Jennings
filed a second petition for reinstatenent.

113 The Honorable Tinothy Vocke was appointed as referee.
A hearing was held on June 19, 2008.

14 A nunber of wtnesses testified at the hearing, sone
in support of Attorney Jennings' petition and sonme against it.
In addition, a nunber of other people submtted letters both
opposi ng and supporting the reinstatenent petition.

115 Attorney Jennings testified that since 2000 he has
been enployed by the Furniture Cl earance Center, a division of
Porter Furniture Conpany, as a store nmanager; as part of that
job, he has fiduciary responsibilities.
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116 At the close of the hearing, the referee issued his
report and recommendation as part of the hearing transcript.
The referee concluded that since 1992 Attorney Jennings has not
engaged in the practice of law, has fully conplied wth the
terms of the revocation order, and has naintai ned conpetence and
learning in the |aw The referee said the real question
presented had to do with Attorney Jennings' noral character and
whether or not the public was going to be injured by him
resumng his license to practice | aw.

17 The referee comented that Attorney Jennings was
extrenely bright, very hard-working, articulate, and capable of
providing high-quality |egal service. However, the referee
concluded that Attorney Jennings |acked the "noral conpass”
necessary to practice law, and as a result, could not be safely
recommended to the legal profession, the courts, and the public
as a person fit to be consulted by others and to represent them
and otherw se act in matters of trust and confidence and to aid
in the admnistration of justice as a nenber of the bar and an
of ficer of the courts.

118 The referee noted that Attorney Jennings stole
approxi mately $550,000 and his victins included his nother as
well as clients who were in bankruptcy. The referee noted the
stolen noney went for Attorney Jennings' personal benefit and
activities such as skiing. The referee noted that Attorney
Jennings' forner law firm was still owed $397,000 and the

president and CEO of DSI was owed $150,000 which he paid to
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M | waukee Cheese and Sheboygan Sausage so that the creditors of
t hose conpani es coul d get their noney.

119 The referee also commented on the fact that in 1998,
the U S District Court revoked Attorney Jennings' probation for
failure to nmake court-ordered paynents. As a result, Attorney
Jennings spent five days in jail and received an additional 35
nmont hs probati on.

120 The referee also noted there was a docunented
all egation that Attorney Jennings failed to cooperate with his
probation or parole officer. In addition, the referee pointed
to evidence that Attorney Jennings put his parents in a position
of being preferred creditors over the other victins, and as |ate
as 1998, Attorney Jennings nmaintained that the stolen funds had
been | oans that were not subject to incone tax. Al t hough the
referee said he did not give nuch credence to the 2005 OW
conviction, he did find it significant that Attorney Jennings'
driver's license was |ater ordered suspended when he failed to
pay the forfeiture of costs that arose fromthe ON conviction.

21 Attorney Jennings has appealed, arguing that during
the last ten years, he has done all the right things in order to
be reinstated. He notes that this court has previously held
that the inability to make full restitution should not preclude

rei nst at enent . See, e.g., In re Reinstatenment of Gl bert, 2002

W 102, 255 Ws. 2d 311, 647 N W2d 845. The OLR asserts that
the referee appropriately found that Attorney Jennings has
failed to prove he has the noral character to practice law in

W sconsi n.
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22 This court will affirm a referee's findings of fact
unless they are found to be clearly erroneous. Concl usi ons of

law are reviewed de novo. See In re Disciplinary Proceedi ngs

Against Carroll, 2001 W 130, 929, 248 Ws. 2d 662, 636

N. W2d 718.
123 Suprene Court Rule 22.29(4) provides that a petition

for reinstatenent nust show all of the foll ow ng:

(a) The petitioner desires to have t he
petitioner's |license reinstated.

(b) The petitioner has not practiced |aw during
t he period of suspension or revocation.

(c) The petitioner has conplied fully with the
terme of the order of suspension or revocation and
Wil | continue to conmply wth them until t he
petitioner's license is reinstated.

(d) The petitioner has nmaintai ned conpetence and
learning in the law by attendance at identified
educational activities.

(e) The petitioner's conduct since the suspension
or revocation has been exenplary and above reproach.

(f) The petitioner has a proper understandi ng of
and attitude toward the standards that are inposed
upon nenbers of the bar and will act in conformty
wi th the standards.

(g) The petitioner can safely be recommended to
the |legal profession, the courts and the public as a
person fit to be consulted by others and to represent
them and otherwise act in matters of trust and
confidence and in general to aid in the adm nistration
of justice as a nenber of the bar and as an officer of
the courts.

(h) The petitioner has fully conplied with the
requi renents set forth in SCR 22. 26.
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(J) The petitioner's proposed use of the license
if reinstated.

(k) A full description of all of the petitioner's
busi ness activities during the period of suspension or
revocati on.

(4m The petitioner has made restitution to or
settled all clains of persons injured or harned by

petitioner's msconduct, including reinbursenent to
the Wsconsin |lawers' fund for client protection for
all paynments nade from that fund, or, if not, the
petitioner's explanation of the failure or inability
to do so.

24 Suprene Court Rule 22.31(1) provides that an attorney
seeking reinstatement of his or her license has the burden of
denonstrating all of these requirenents by clear, satisfactory,
and convincing evidence. We adopt the referee's findings and
conclusions and agree that Attorney Jennings has failed to neet
his burden of denonstrating by clear, sati sfactory, and
convi ncing evidence that resumng the practice of |aw would not
be detrimental to the admi nistration of justice or subversive of
the public interest.

125 We do not reach this decision lightly. It has been 16
years since Attorney Jennings agreed to the voluntary revocation
of his license to practice |aw. Si xteen years is a long tine.
In the interim Attorney Jennings has taken sone significant
steps to turn his life around and atone for his bad behavior.
He has mai ntai ned steady enpl oynent. He has been naking court-
ordered restitution paynents to the Enployee Stock Ownership
Trust of M I waukee Cheese. He has attended |egal educational
prograns to maintain conpetence and learning in the |aw In

spite of these positive steps, we are troubled, as was the
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referee, by the fact that Attorney Jennings' forner law firm and
the president and CEO of DSI are still owed |arge suns of nopney.
W recognize that Attorney Jennings may |ack the financial
resources to ever make full restitution. Wiat we find far nore
troubling than his failure to nake restitution is his apparent
failure not to have ever tried to determ ne exactly how much he
owes his former law firm Wen pressed on this issue at oral
argunment, Attorney Jennings first seenmed to skirt the issue, and
only when directly pressed on the subject did he admt that he
has made no direct paynents to his forner law firm since 1997
and he did not know—and apparently never nade a real effort to
figure out—how nuch he owes the firm This seemng failure to
conpletely face up to his obligations gives us pause and tips
t he bal ance agai nst granting the reinstatenent petition.

126 The OLR has filed a statement of costs incurred in the
rei nstatenent proceedings in the anmount of $6,967.14. We deem
it appropriate to inpose the full costs of this proceeding on
At torney Jenni ngs.

127 1T IS ORDERED that David V. Jennings IIll's petition
for reinstatenent of his license to practice law in Wsconsin is
deni ed.

128 I T IS FURTHER ORDERED that within 60 days of the date
of this order, David V. Jennings Ill shall pay to the Ofice of
Lawer Regulation the costs of this reinstatenent proceeding.
If the costs are not paid within the tinme specified, and absent
a showing to this court of his inability to pay the costs within
that tinme, the license of David V. Jennings |IIl to practice |aw
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in Wsconsin shall remain revoked under further order of this

court.
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